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New York State E state Tax C hanges – Now You R eally Need To Do
The M ath By: David N. Milner, Esq.

I

n the

S ummer 2013 issue of this N ewsletter I authored an arti -

cle entitled

“E state P lanning — Y ou S till N eed

M ath .” R ecent

changes in

to do the

N ew Y ork ’ s E state T ax L aws

made it even more critical for those subject to the

have

N ew Y ork estate

tax to plan their estates properly to minimize their liabilit y for

Effective April 1, 2014, New York’s

same as the Federal exclusion which is

The exclusion, previously $1,000,000,

indexed for inflation. Until the New

has been increased. When the exclu-

sion is fully phased in on January 1,
2019, New York’s exclusion will be the

New York’s new law provides that if
the amount of the New York taxable
estate exceeds 105% of the available

exclusion, the New York exclusion
is eliminated, making the estate fully

N ew Y ork S tate estate taxes .
estate tax laws changed dramatically.

However, unlike the Federal exclusion,

currently

$5,340,000

after

being

York exclusion is fully phased in, the

exclusion will gradually increase each
year as shown on the table on page 8.

taxable for New York State purposes.

Continued on page 8
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Highest New York Court A nswers Important
Question for Banks and Everyone Who H as a
Checking Account By: Jay L. Hack, Esq.

O

n

M ay 8, the highest appellate court in N ew Y ork decided

that

(i)

our bank clients can force their depositors to

review cancelled checks for accuracy within weeks af ter

they are returned and ( ii ) our other major business clients lose the

right to claim that a check shouldn ’ t have been paid if they don ’ t
promptly report a forgery or other defect .

Whether the rule applies to personal

If a bank is presented with a forged

accounts of family businesses, is still

posed to return it unpaid. If the bank

checking

accounts,

or

checking

unanswered. But ignoring those enve-

lopes of returned checks, or those
internet notices that your checks are
available for viewing, can be costly.

check for payment, the bank is supinstead pays the check and deducts it

from the depositor’s account, the

Continued on page 4
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Breaking Up is H ard to Do: Terminating a Defaulting C ontr actor
Without Getting in Trouble
By: Randy J. Heller, Esq.

I

f you are in real estate or construction , or even if you have had
a contractor do work in your home or apartment , you may have

encountered a situation where you need to terminate a con -

tractor or subcontractor who has not performed properly .

These end-game situations often turn

“Owner may terminate this Contract

or reduces its workforce; the owner

Contractor.” If the owner terminates

messy: the contractor stops showing up

stops or slows payment; complaints are
made; new promises are made and broken. It is not a fun time.

for cause on five days’ written notice to
the contractor without affording the

five days’ written notice is the termina-

If the owner terminates
the contractor without
affording the five days’
written notice is the
termination effective?
Perhaps not.

tion effective? Perhaps not.

Not infrequently, one of the parties has

In New York, the courts require strict

which generally applies only where the

acts impulsively, either marching off the

tion provisions. Where the parties have

doned the work. Where the contractor

become so totally fed up that he/she

job (the contractor), or dashing off a
termination letter and/or simply barring further access (the owner).

Sometimes these precipitous actions can
backfire, and an ill-timed termination of

a defaulting contractor can actually con-

stitute a breach by the owner. It all
depends on the terms of the contract.

It is not unusual for a construction con-

tract to contain a “cure period” before
termination

can

be

implemented.

Sometimes, the termination provision
does not explicitly provide a right to
cure, but nevertheless requires that

there be a notice period before the termination

becomes

effective,

e.g.,

compliance with contractual termina-

agreed to a termination procedure, the

clause will be enforced as written.
Doing so permits the contractor to fin-

ish unperformed work and to cure its
unsatisfactory

performance

before

being charged with the cost of completion. And where the owner fails to

follow the contractually-agreed proce-

dure, the termination can be held
invalid, thus excusing even a defaulting
contractor from some of the consequences of its actions.

There is one exception to this “strict

enforcement” rule, and that is where
giving the required notice would be a

“futile act.” This is a limited exception,

contractor has unequivocally abanrefuses to return, or conditions its will-

ingness to return with a high-handed

demand for additional payments, this
may constitute a “constructive abandonment” such as would permit an

owner to be excused from the futile act
of giving additional notice of his intention to terminate the contractor.

It’s a messy business and the risks are

high. A “wrongful termination” may
subject the owner to damages for the
contractor’s lost profits and deprive it of
its right to recover its costs to complete

the work. But a good contract and some

clear-minded planning may keep a bad
situation from getting worse.

About the author: Randy Heller is a partner at Gallet Dreyer & Berkey LLP. His practice focuses on construction
law and litigation, representing contractors and owners in construction related matters. Mr. Heller has been named a
Super Lawyer by the New York Times Magazine as one of the top attorneys in construction law in the New York
metropolitan area, and by New York magazine as one of the Best Lawyers of New York. Mr. Heller can be reached at
rjh@gdblaw.com.
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Sexual Orientation and Juror Selection
By: Adam M. Felsenstein, Esq.

C

riminal defendants have a constitutional right to a fair
and impartial jury of their peers , and a key to ensuring that
a defendant receives such a jury is to make certain that the

adversary is not eliminating an entire class of potential jurors .

C urrently , there

is an important legal battle brewing with regard

to the elimination of jurors based on their membership in one such
class : sexual orientation .

as undeserving of participation in our
nation’s most cherished rites and rituals.” This decision runs in direct conflict
with a prior decision of the federal

Court of Appeals for the Eighth Cir-

cuit (which governs six Midwestern

States) which found that it was not a

During jury selection, a party is permit-

nate a potential juror based on their

constitutional violation of due process

for bias, defined as an inability to judge

Supreme Court extended that doctrine

solely on their sexual orientation. The

lenges based solely on gender. To date,

(which governs New York) has not yet

entitled to such protection.

It is the job of the Supreme Court of

ted to eliminate potential jurors either
the case impartially based on answers

to questions asked during juror inter-

views, or through the exercise of a
peremptory challenge. Each side gets a
limited number of peremptory challenges, which may be exercised to strike

a potential juror without having to provide a reason.

In 1984, the Supreme Court, in Batson
v. Kentucky, deemed it an unconstitu-

tional violation of a party’s right to due
process of law guaranteed in the 14th

Amendment to the U.S. Constitution
to use a peremptory challenge to elimi-

race. In 1994, in J.E.B. v. Alabama, the

to eliminate potential jurors based

to abrogate the use of peremptory chal-

Second Circuit Court of Appeals

race and gender are the only classes

ruled on this issue.

In January 2014, the federal Court of

the United States to rule on constitu-

governs seven Western States, includ-

divisions between federal appellate

similarly unconstitutional to strike a

the issue of sexual orientation and jury

sexual orientation. The court wrote,

docket in the very near future.

Appeals for the Ninth Circuit (which

tional questions, and resolve such

ing California) ruled that it was

courts. We expect to see a case raising

potential juror solely based on their

selection on the Supreme Court’s

“Strikes exercised on the basis of sexual
orientation continue this deplorable

tradition of treating gays and lesbians

During jury selection, a party is permitted to eliminate potential jurors
either for bias, defined as an inability to judge the case impartially
base d on answers to questions asked during juror interviews, or through
the exercise of a peremptory challenge.
About the author: Adam M. Felsenstein is an associate at Gallet Dreyer & Berkey, LLP. His practice focuses on civil
and criminal litigation matters, including trial work in the state and federal courts. Mr. Felsenstein can be reached at
amf@gdblaw.com.
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Bank C hecking Account Rules (

continued from page

1)

depositor has the right to get the mon-

Thus, make sure that you promptly look

The ability to reduce the time period to

provides that the depositor must report

Verify that you actually signed all of

checking accounts and accounts of small

ey back. However, New York law also

a forgery, alteration or unauthorized
endorsement of a check within one year
after the bank sends the check and the
account statement, or makes it avail-

able, to the customer. If the customer
throws an unopened envelope of checks
into the drawer and never looks at

them, or if the customer fails to look at

the checks made available on the inter-

net, then the customer may get stuck
with the loss caused by the forgery or
alteration of the check.

at your checking account statement.
your checks and that there are no other

irregularities, such as an increase in the
amount of any check. All of our bank
clients should make sure that there is
appropriate

language

limiting

the

review period in the checking account

agreement. When possible, they should

have the customer individually initial
that limit. Reminders of the obligation

to promptly review statements should

be included in notices to customers and
on their Internet banking websites.

The question that the court answered

An important additional word to the

can agree to reduce the one year period

always make sure that the person who

was whether the bank and the customer
to as little as 14 days. The answer, at

least when the depositor is a sophisti-

cated business customer, is yes. You may
say, “But I never agreed to look at my
checks that fast!” The response of your

bank, if it is on the ball, should be,
“Look at your deposit account agreement. It’s right there. And once a year
we send you a reminder.”

wise — business customers should
reviews the paid checks is not the same
person as the one who is in charge of

14 days may not apply to personal

family businesses. The reduction in the

time period must be reasonable. The

court recognizes that “It could well be
unreasonable for banks to…impose an
exacting 14-day limit on unsophisticat-

ed customers, small family businesses,
or individual consumers, including, for
example, the elderly, people suffering

from certain disabilities, or others for
whom the 14-day rule could be too

unforgiving.” However, that will depend
on the specific facts, and we recommend

that all of our clients should protect
themselves by looking at their account

statements promptly and not just
rely on the ability to claim that they
were unsophisticated.

the checkbook. In my experience representing banks for 38 years, the most

common source of forgeries is the
bookkeeper or other finance depart-

ment staff person who uses ease of
access to the checking account to

embezzle a few dollars, and sometimes
more than just a few.

Business customers should always make sure that the person who
reviews the paid checks is not the same person as the one who is in
charge of the checkbook.

About the author: Jay L. Hack is a partner at Gallet Dreyer & Berkey, LLP and head of the firm’s banking department.
Mr. Hack’s practice focuses on providing a full range of legal services to banks and other financial institutions. Mr. Hack
can be reached at jlh@gdblaw.com.
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Should C ooper atives or C ondominiums P ermit A partment
O wnership by Trusts or LLC’s?
By: David L. Berkey, Esq.

W

e represent many cooperatives and condominiums and are
of ten asked if their boards should allow apartments to
be held by trusts or by limited liabilit y companies

(LLC’ s ). F or estate planning purposes and to limit personal liabilit y ,
both existing and prospective apartment owners sometimes seek
to have ownership of their apartments held by trusts , limited
liabilit y companies or other entities .

Prior to 1987, Section 216(b)(2) of the

ownership by trusts or entities. The Tax

For estate planning and other reasons, tenantshareholders in cooperatives began asking
their boards to permit a transfer of their
shares and proprietary lease to a trust or LLC
created for their benefit. Similarly, condominium owners have also sought to have their
apartments owned by trusts or LLC’s.

nition of “qualified tenant-stockholder”

Some cooperative boards are receptive

shareholders or owners. These include:

and corporations. For estate planning

ant-shareholders. Condominium boards

properly created; (2) identifying and

in cooperatives began asking their

vent such transfers. A review of the

shares and proprietary lease to a trust or

dominium by-laws will determine if

condominium owners have also sought

or prevent such transfer.

Internal Revenue Code required cooperative apartments to be owned by

individuals in order to qualify for tax

benefits incident to home ownership,
such as deductions of real estate taxes,
mortgage interest and the ability to

limit taxes on sales. For this reason,
cooperatives did not permit apartment

Reform Act of 1986 expanded the defito include trusts, estates, partnerships

to these requests, as it helps their ten-

and other reasons, tenant-shareholders

usually do not have the power to pre-

boards to permit a transfer of their

cooperative proprietary lease and con-

LLC created for their benefit. Similarly,

the boards have the power to approve

to have their apartments owned by

There are several issues that must be

trusts or LLC’s.

addressed to ensure that such a transfer
will not adversely affect the cooperative

or condominium and the other tenant-

(1) ensuring that the trust or LLC is
limiting the number of persons who
may reside in the apartment; (3) ensur-

ing that maintenance will be timely
paid; (4) ensuring that potential successor owners upon termination of the
trust are subject to review and approval

by the board before they may own the

shares and lease and occupy the apart-

ment; (5) ensuring that the trustees and
occupants will be amenable to service
Continued on page 11
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Tax Lien Foreclosure P roceedings O n The R ise
By: Edward M. (”Mike”) Cuddy III, Esq.

T

he economy and staggering government deficit has stimu lated a bumper crop of tax lien foreclosure actions being
commenced in the

S upreme C ourts of the five boroughs .

Because each situation is different, the
recommended strategy may be differ-

ent in each case. Building managers

Tax lien foreclosure actions arise when

In a typical action, the Bank of New

and unit owners who are served with a

taxes, water charges, and other charges.

Managers of a condominium as a nec-

consult with experienced counsel to

unit owners do not pay their property

The New York City Department of
Finance imposes a tax lien, and if it is

not paid, the Department then sells
these tax liens to third party lien servic-

ing companies, called a NYCTL trust,
which can then bring a foreclosure
action against the owner to collect the
tax lien. Under the City’s tax lien sales

program, the Bank of New York holds
the tax lien certificate on behalf of
the purchasing trust as collateral agent
and custodian.

York typically names the Board of

tax lien foreclosure proceeding should

essary party defendant to foreclose

decide the appropriate course of action.

has not paid their taxes, the unit owner

If the unit owner has
not paid their taxes,
the unit owner also
owes money to the
condominium for
unpaid common charges
and other charges.

upon the lien. Usually, if the unit owner
also owes money to the condominium

for unpaid common charges and other
charges. In order to protect the build-

ing’s interests, the building may need to
file an answer to complaint, file its own
lien if not already done, or take other

action to protect its interests in the
foreclosure proceeding.

About the author: Edward M. (“Mike”) Cuddy III is an associate at Gallet Dreyer & Berkey LLP. His practice focuses
on complex commercial litigation. He has represented developers, corporations, cooperatives, insurance companies and
individuals in construction law disputes, contract actions, architectural and structural engineering malpractice claims,
and casualty related property damage subrogation claims. He regularly advises co-op and condominium boards and managing agents on governance issues and disputes with shareholders or unit owners. He is a lecturer for Lorman
Educational Services and the author of “Basic AIA Contracts – Dos and Don’ts of Negotiation.” Mr. Cuddy can be
reached at emc@gdblaw.com.

Galle t Dre yer & Berke y,
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845 Third Avenue
New York, NY 10022-6601
T el : 212-935-3131 n F ax : 212-935-4514
W ebsite : www.gdblaw.com n Email : info @ gdblaw.com
This newsletter is intended to keep our clients and friends generally informed on legal developments. It is not a substitute for personal legal advice.
This material is Attorney Advertising. Prior results do not guarantee a similar outcome.
For more information or advice on any legal matters, please contact any of our attorneys at 212.935.3131 or by visiting our website at www.gdblaw.com.
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Tips and R eminders for E mployers
By: David T. Azrin, Esq.

A

s the number of employment - related lawsuits continues to

increase each year , employers must constantly review their
policies .

H ere are five issues that most commonly generate

lawsuits , with tips and reminders to help avoid problems .

AVOI D IM PR O PER LY T R E AT ING
W ORKER S A S INDEP E NDE NT
CONT R A CTO R S.

Employers often get into trouble by
treating workers as independent con-

tractors, when they should be treated as
employees. The courts look at many

factors to decide whether a worker

should be treated as an independent
contractor versus an employee. Two of

the most important factors are usually
whether the worker sets his or her own

schedule and brings his or her own

selves open to exaggerated claims

regarding hours actually worked. Also,
employers must remember that, when
determining whether an hourly non-

exempt employee is entitled to overtime
in one week, employers cannot carry

forward hours from one week to the

next week. In addition, if the employer

employees to report co-worker discrim-

inatory behavior. Where appropriate
and necessary, employers should con-

sider giving all managers and employees
formal sensitivity training regarding
discrimination issues.

T R E AT E M P L OY E E S RE S P E CTF U L LY.

form confirming work authorization.

worker as an employee, because penal-

is that they feel they were humiliated

be significant.

mination process. Employers should

ties for improper classification can

and not treated with respect in the ter-

workers’ time, because they leave them-

dures in their employee handbooks for

ers should obtain proper documentation,

employees decide to seek legal counsel

themselves if they fail to keep track of

Employers should have written proce-

work more than 40 hours each week.

employer should not let workers stay at

it is best to err on the side of treating a

Employers create big problems for

HARAS S M E N T.

KE E P P ROP E R W O R K R ECO R DS .

One of the biggest reasons terminated

PAY OVERTIM E.

D E AL I N G WI TH C O -WO R KE R

does not want to pay overtime, an

equipment or supplies. When in doubt,

KEEP TIME R EC O R DS A N D

HAV E WRI TTE N PR O CEDUR ES F O R

conduct the termination process in a
manner that does not humiliate the

When a new employee starts, employ-

including obtaining a completed I-9

Also, when a new employee starts, and
each year in January, New York employ-

ers must provide a written notice to
each employee, confirming their pay
rate, and obtain written acknowledgement from each employee.

employee. Also, to the extent practical,
policies should be applied equally and
uniformly to all employees.

About the author: David T. Azrin is a partner at Gallet Dreyer & Berkey LLP. Mr. Azrin represents a range of business
clients and individuals on employment, trademark, and franchise law matters. Mr. Azrin is the sponsor of the International Franchise Association’s franchise business network educational program in the New York City area. Mr. Azrin has
been repeatedly named one of the top 125 franchise attorneys (“Legal Eagle”) by the editorial board of Franchise Times
magazine. Mr. Azrin can be reached at dta@gdblaw.com.
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NY State E state Tax C hanges (

continued from page

Date of Death
4/1/14 - 3/31/15
4/1/15 - 3/31/16
4/1/16 - 3/31/17
4/1/17 - 3/31/18
After 1/1/19

1)

NY State Exclusion
$2,062,500
$3,125,000
$4,187,500
$5,250,000
Federal Exclusion

Since New York does not currently impose a
gift tax one would think that they could simply
make a gift to their children of an amount that
is calculated to keep their New York taxable
estate below the threshold.

computation of the New York taxable

estate the amount of any gifts made
within three years of death if made

between April 1, 2014 and December

31, 2018. Furthermore, since these gifts
are not part of the New York taxable

estate the New York estate attributable

to these gifts is not deductible for Federal estate tax purposes. What can one
do? Provide a provision in your will that

makes a contribution to a charity of the
amount necessary to keep the New

York taxable estate below the threshold.
Essentially by giving something away

Without proper planning this can

to someone that is not part of your

tax, even if there is little or no federal

amount your family receives.

result in a substantial New York estate

family, you will be increasing the

estate tax payable. For example, if

It is also important to remember that

someone that dies in 2019 has a New
York taxable estate that is exactly
$5,512,500, there would be no New

York estate tax payable. However, if the

decedent’s New York taxable estate

were $5,512,501 ($1 more than 105%
of the $5,250,000 exclusion), the New
York estate tax would be $452,300.

New York has not adopted the Federal
concept of “portability” which permits
the unused exclusion of the estate of

the first to die to be available for use by

the estate of their spouse. Accordingly,
while for Federal purposes it often does

not matter which spouse is the legal
owner of the asset, for New York pur-

So how do you plan to avoid this? Since

poses it becomes very important. For

gift tax one would think that they could

dies in 2015 when the New York exclu-

an amount that is calculated to keep

in

threshold. However, included in the

combined value of their assets will be

was a provision that adds back to the

Continued on page 9

New York does not currently impose a

example, assuming a married individual

simply make a gift to their children of

sion is $2,062,500 and their spouse dies

their New York taxable estate below the

$3,125,000. Further, assume that the

legislation that increased the exclusion

$4,000,000 upon their respective deaths

2016

when

the

exclusion

is

G D B L E G A L U PDATE

and that the assets are held in the cou-

estate tax payable at either death.) Had

survivorship. Since upon the first death

their assets (i.e., if they owned the assets

ple’s joint names with the right of
the assets will automatically pass to the

survivor, the marital deduction will

shelter the assets from estate taxation.
However, upon the second death the

entire $4,000,000 will be subject to

New York estate tax since the value of
the survivor’s New York taxable estate is
greater than 105% of the $3,125,000

9

the couple separated the ownership of
as tenants-in-common), there would be
no New York estate tax payable.

The firm’s estate planning attorneys
stand ready to help you understand the

new law and help you plan your estates
to avoid the payment of estate taxes
unnecessarily.

exclusion. (There would be no Federal

About the author: David N. Milner is a partner at Gallet Dreyer & Berkey LLP. Mr. Milner’s practice focuses on tax
law, estate planning, corporate law, and real estate. Mr. Milner, who is also a certified public accountant, helps clients to
structure transactions in a manner calculated to reduce adverse tax consequences, and helps families develop estate planning strategies. He is a frequent speaker before community groups and trade organizations on matters relating to estate
planning. Mr. Milner can be reached at dnm@gdblaw.com.
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Firm News and Honors
DAVI D T. A ZR IN

In February 2014, partner David T. Azrin was
again honored to be named as a Franchise Times
Legal Eagle, a designation given to the best attorneys in franchising as judged by his peers in
conjunction with the Franchise Times’ editorial board.
DAVI D L. B ER KEY

On June 1, 2014, partner David L. Berkey was
honored to become the Chairperson of the
New York State Bar Association’s Real Property
Law Section.
BEAT R IC E LESSER

On June 10, 2014, partner Beatrice Lesser was a
panelist in a continuing legal education program.
She spoke on the topic of Fiduciary Obligations of
Board Members in Co-ops, Condos and Homeowners Associations, at the Association of the Bar of the
City of New York.
MARC J. LUXEMB U R G

In February, 2014, partner Marc Luxemburg submitted a brief amicus curiae on behalf of the
Council of New York Cooperatives and Condominiums to the Appellate Division First
Department in the appeal of the matter entitled Razzano v.
Woodstock Owners Corp. in support of the Motion for
Leave to Appeal to the Court of Appeals by the cooperative.
The appeal involves the issue of whether a cooperative board
can prohibit subletting of apartments by all purchasers of
apartments, while allowing existing shareholders to continue
to sublet until they sold their apartments, a procedure sometimes called “grandfathering”. The Appellate Division ruled
that the business judgment rule was superseded by Section
501 of the Business Corporation Law, which the court stated
did not allow some shareholders to have rights that were not
granted to all shareholders. The brief argued that the decision of the Appellate Division was in conflict with decisions
of the Court of Appeals, and that leave should be granted so
the Court of Appeals could resolve the conflict.

In March, 2014, partner Marc Luxemburg presented a
seminar at the Association of Riverdale Cooperatives for
members of cooperative boards on The New Form of
Proprietary Lease. The seminar explored the deficiencies in
existing forms of proprietary leases and how the new form
(which has been promulgated by the Council of New York
Cooperatives) clarifies the authority of a board to manage
the cooperative.
In June 2014, partner Marc Luxemburg co-presented a seminar with Gregory Carlson, president of the National
Association of Housing Cooperatives, entitled Introduction
to Co-op Board Responsibilities. The seminar was designed
to provide board members, particularly those who are recently elected to their boards, with an overview of the legal and
operational responsibilities of board members and how to
deal with common situations.
DAV I D N . M I L N E R

On May 21, 2014 partner David N. Milner presented a seminar for the Small Property Owners
of New York at the East Republican Club entitled
Estate Planning Basic for Small Property Owners.
M I CHE L L E P. QU I N N

On March 19, 2014, associate Michelle P. Quinn
gave a continuing legal education presentation for
other attorneys on residential and commercial
landlord/tenant Law in New York, organized by
the Lorman Education Services.
TOBI AS Z I E GL E R

On May 10, 2014, counsel Tobias Ziegler gave
a presentation at the annual meeting of the
International Business Group of Eurojuris International in Milan, Italy, on legal issues facing
foreign companies doing business in the United States,
including consignment of stock arrangements and expatriation of employees.
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of process should a dispute arise, and

We protect our cooperative and condo-

the trust or LLC has been properly

ment and ownership changes are

three-party agreement, where the trust-

by the trustees or managing member of

(6) ensuring in an LLC that manageapproved by the board.

Other important issues to be considered include the extent to which

trustees or managers should be permitted to vote the shares or common

interest allocated to apartment , whether to obtain a proxy from trustees or

managers to assure a quorum or pas-

sage of important votes at meetings,
and whether ownership of apartments
by non-resident trustees or managers

will affect the ability of a cooperative

and its tenant-shareholders or a condo-

minium and its unit owners to obtain
bank loans when financing or refinancing the building or apartments.

minium

clients

by

preparing

a

ee or LLC manager and occupants

guarantee all financial obligations to
the cooperative or condominium and

where an escrow fund may be required
to cover such obligations. The agree-

ment generally limits occupancy to the

trust beneficiary and members of the
immediate family and provides for

board review and approval of successor

owners and occupants of the apartment
during the existence or upon termina-

tion of the trust or LLC. Provisions are

made for service of process upon the

managing agent should a dispute arise
and we require an opinion from counsel

formed and that the agreement signed

the LLC will be binding upon them.
Finally, we assure that any current lend-

er to the tenant-shareholder or unit

owner also approves the transfer. There

is normally no financial hardship to the
cooperative or condominium, as the

cost to prepare the agreement and
review the trust or LLC documents is

paid for by the tenant-shareholder or
unit owner seeking the board’s consent
to the transfer.

With these types of protections, boards

can be comfortable approving such
transfers.

to the trustees or LLC representing to
the cooperative or condominium that

About the author: David L. Berkey is managing partner of Gallet Dreyer & Berkey LLP, where he practices real estate
law and litigation, concentrating on issues affecting cooperative corporations and condominium associations. He is the
Chairperson of the New York State Bar Association’s 4000 member Real Property Law Section. Mr. Berkey is counsel to
numerous cooperative and condominium boards, companies and individuals. He is a regular speaker at bar association
seminars on matters involving co-op and condo law, and he is a faculty member at Cardozo Law School’s trial advocacy
program. Mr. Berkey has been named by Super Lawyers magazine as one of the top attorneys in real estate law in the
New York metropolitan area. Mr. Berkey can be reached at dlb@gdblaw.com.
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