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If My E state is Less than $5 M illion, Then I No L onger Need to
C oncern Myself A bout E state P lanning, R ight…? By: David N. Milner, Esq.

E

ver since

P resident O bama

signed

“T he T ax R elief , U nemployment

remember that there really is no “exemp-

F ederal E state

against the tax which would otherwise be

I nsurance R eauthorization and J ob C reation A ct of 2010” into law
on

T ax

D ecember 17, 2010, 1

effectively exempting from

taxpayers having taxable estates of less than

$5

million 2

for married individuals ), we are of ten asked this question .

($10

million 3

The answer, of course, is no, you must still

also permit you to protect your assets from

if your estate is less then $5 million. It is

issue’s) creditors, spouse, etc.

concern yourself with estate planning, even
important to have a properly structured
estate plan, to ensure your assets pass in the

manner you choose and to take advantage
of available tax advantages — even if your
estate is less than $5 million.

First and foremost, there are non-tax reasons. A properly planned estate will enable
you to make sure that your assets pass as

you want them to and will not leave this to
chance. Planning your estate properly may

the reach of your children’s (or more remote
Significant tax reasons also remain. First

and foremost, the so-called $5 million

“exemption” is scheduled to expire on
December 31, 2012. If allowed to expire
the “exemption” will be reduced to $1 mil-

lion. Married couples will not have a $2
million “exemption” since the provision

that permits a spouse’s unused exemption

to be used by their surviving spouse is also
scheduled to expire. It is important to

In Memorium
A aron N. Wise (1940-2012)
T he

firm mourns the loss of

payable equal (assuming that no taxable
gifts have been made during one’s life) to

what the estate tax liability is on $5 million.
For there to be a taxable estate, the assets

must pass to someone other than a surviving
spouse since there is an unlimited deduction

for transfers made to one’s spouse, whether
made at death or during your life. Assets

that are transferred to a decedent’s spouse

will be subject to estate tax upon the
spouse’s death at their then value. Those

clients having assets that may appreciate
significantly over time would benefit sig-

nificantly from including a provision in
their will which establishes a properly
Continued on page 5
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A aron N. W ise , a partner at Gallet Dreyer

& Berkey LLP since 2002, who died unexpectedly from a heart attack while at his

home, on January 22, 2012. Mr. Wise was the author of numerous publications,
including a treatise on international sports law, a treatise

ESTATE PLANNING
MANDATORY ARBITRATION

the highest “preeminent” rating (AV) by the Martindale

PRODUCT LIABILITY SUITS

languages, including German, French, Spanish, Italian,
Russian,

Portuguese,

Reprints of the Special Edition of our Newsletter discussing
this Act are available upon request.
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$5,120,000 for those dying in 2012.
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$10,240,000 for dying 2012.
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Czech,
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Japanese.
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Should You I nclude A M andatory
A rbitr ation Clause I n Your C ontr acts?
By David S. Douglas, Esq.

I

t is a question that experienced clients who have just negotiated a
business deal not infrequently pose as they turn to their lawyer to

“ paper ” the

goes sour ?

deal and prepare the formal contract :

“W hat

if the deal

S hould we include an arbitration clause in the contract ? I sn ’ t

arbitration better , faster , and cheaper than a full - blown lawsuit ?”

It is a good question. Unfortunately, as

ual parties who must pay for the arbitrator,

“it depends.”

or her time on an hourly basis.

with many good questions, the answer is

who, like the party’s lawyer, charges for his

More and more 21st century contracts

Additionally, burdensome discovery is

consequence of widespread dissatisfaction

All too often, the private lawyers who serve

include arbitration clauses. In part, this is a
with the expense, delay, and out-of-control
discovery process all too often associated

with litigation. In part, it stems from con-

scious decisions to avoid the wild card that
juries pose. In part, it is the result of suc-

cessful marketing by alternative dispute
resolution organizations.

Arbitration, however, is itself far from cost,
or risk, free. As to cost, an arbitration often
necessitates the expenditure of significant
fees that are absent from the traditional

litigation process. For example, the filing

hardly unknown in the realm of arbitration.
as arbitrators readily grant one side or the
other’s request that substantial paper discovery and the depositions of parties, or

even non-parties, be conducted prior to any
actual hearing, thus exponentially increasing the arbitration’s cost and significantly
lengthening the process.

Arbitration also poses its own set of risks.
For instance, while the quality of judges

varies greatly, with litigation one is at least
guaranteed that the person overseeing one’s

case handles such matters as a standard part
of his or her job. Many arbitrators handle

arbitrations simply as a sideline to their own
private practices and are largely novices at

the task. Compounding that risk is that it is
extraordinarily difficult successfully to
appeal an adverse arbitration decision.

The question of whether to include an arbi-

tration provision in a particular contract
thus entails a weighing of relative potential
advantages and disadvantages, an assess-

ment that the client and lawyer should

analyze carefully together in light of the
specifics of the situation presented.

With litigation one is at least guaranteed that
the person overseeing one’s case handles such
matters as a standard part of his or her job.

fee for a court case commenced in New
York, either in state or federal court, is a

few hundred dollars. Arbitration filing fees
in matters involving significant disputes
run in the thousands, and often tens of
thousands, of dollars.

Similarly, clients are often surprised, and
sometimes angered, to learn that during an

arbitration, the client is not only paying for
his or her own lawyer, but must also foot a

share of the bill for the arbitrator. While
the responsibility for payment of judges lies
with the taxpaying public, it is the individ-
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About the author: David S. Douglas is a partner at Gallet Dreyer & Berkey LLP. His practice focuses on complex commercial litigation. In addition, he is the chair of the Town of Cortlandt’s Zoning Board of Appeals, chair of the Town’s Open Space Committee, and a member of the Hudson
Highlands Gateway Task Force. Mr. Douglas can be reached at dsd@gdblaw.com.
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F r anchise L aw Update — New R egulations
and R ecent C ourt D ecisions A ffecting F r anchising
By: David T. Azrin, Esq.

FTC BROADENS SCOPE OF FEDERAL
BUSINESS OPPORTUNITY REGULATIONS
In December 2011, after years of consideration, the Federal Trade Commission

announced changes effective March 1,
2012 to the federal regulations which govern the sale of business opportunities, by

broadening the types of businesses which
are governed by the regulations to include

more at-home business ventures, while at
the same time lessening the nature of the

disclosure requirements for businesses that
fall under the new rule.

The FTC’s regulations which govern the
sale of business opportunities require

that companies selling business opportunities must give the buyer a written disclosure

document describing the offering before
the buyer signs any agreement or pays
any money.

Under the new federal rules, the definition of

to buy back the goods or services or to provide wholesale customers for the buyer.

At the same time, the new regulations nar-

row the scope of the disclosure document
that is required for the sale of business

opportunities to only five categories of
information, rather than requiring business
opportunity sellers to provide the more

extensive franchise disclosure document

which requires the disclosure of 21 catego-

ries of information and financial statements.

Coverall commercial cleaning franchise
system should have been classified as

employees, rather than franchisees, subject
to all of the payroll, unemployment insur-

ance and workers compensation rules. In
that case, the franchisor provided all the
accounts to its individual commercial

cleaning franchisees and collected all the
customer revenue, while the individual

franchisees provided the cleaning services
to the customers.

The impact of the new federal regulations
will be felt mainly in the states without
b u s i n e s s o p p o r t u n i t y l a w s . Tw e n t y s i x s t a t e s
have their own business opportunity laws
w h i c h a l r e a d y r e q u i r e p r e - s a l e d i s cl o s u r e .

a business opportunity was broadened to

The impact of the new federal regulations

Although the court decision contained

business opportunity seller offers the buyer

business opportunity laws. Twenty six states

ramifications of this court decision are lim-

include any arrangement under which the

the opportunity to enter into a new business,
requires a payment of any amount (not
limited to $500 or more) and promises the

buyer it will i) provide locations for the use or

operation of equipment, displays or vending
machines, ii) provide accounts or customers

for the buyer; or iii) buy back the goods or
services the buyer makes or provides.

Accordingly, the new regulations reach

two main categories of business ventures
that were not previously covered under the

prior regulations: 1) cheap at-home business opportunities which required a

payment of less than $500, and 2) business

opportunities in which the seller promised

will be felt mainly in the states without
have their own business opportunity laws

which already require pre-sale disclosure.
New York’s franchise laws contain a unique
broad definition of a franchise which

already covers most arrangements normally
considered to be business opportunities.
C O U RT D E CI S I ON S AD D RE S S I N G
C LA I M S THAT F RAN CHI S E E S ARE
E MP L OY E E S

broad language, so far it appears that the
ited to the unique provisions of the
Massachusetts state law and the structure
of that franchise system. No courts have

adopted this reasoning in other states. In a

ruling by a Georgia appeals court last year

in another case, Jan-Pro Franchising v.
Depianti, which addressed the same state

statute, the court concluded that the JanPro commercial cleaning franchisees should

not be considered employees under the

Franchisors have been concerned since late

Massachusetts employee misclassification

court ruled in Awuah v. Coverall that, under

Kentucky appeals court, the court ruled in

statute, the individual franchisees of the

Continued on page 5

last year after a Massachusetts state appeals

statute. And in a ruling late last year by a

Massachusetts’ employee misclassification

Doctor’s Associates v. Uninsured Employer’s
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n
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 artners David L. Berkey, Roger L.
P
Stavis and Randy J. Heller have once
again been selected this year by their
peers as Super Lawyers in their respective areas of specialization; an honor
bestowed on fewer than 5% of attorneys
in the New York metropolitan area.
Randy J. Heller has again been selected
by New York Magazine as among the
Best Lawyers in New York in the field of
Construction Litigation for 2012.

P
 artner Marc J. Luxemburg presented
two seminars at the Annual Conference of
the Council of New York Cooperatives
and Condominiums on November 13,
2011. The first was on Current Significant
Legal Decisions of the Year 2011, and
the second, which Mr. Luxemburg copresented, was on Why It Is Important to
Have Your Attorney Review All Contracts.
Marc J. Luxemburg was a featured
speaker at the Annual Meeting of the
Committee on Cooperatives and Condominiums of the New York State Bar
Association on January 26, 2012. He
spoke on the Jennifer Realty decision and
how it impacts on the obligation of Sponsors to make sales of unsold apartments.
 January 20, 2012, the New York Law
On
Journal published a letter to the editor by
Marc. J. Luxemburg, concerning the issue
of whether cooperatives should have to
pay legal fees to pet owners who violate a
no-pet rule, but cannot be evicted by reason of the New York City Pet Law.
 artner David T. Azrin has again been
P
selected by Franchise Times magazine for
2012 as a “Legal Eagle,” a designation
given to the top 125 franchise attorneys
in the country.
 e firm of Gallet Dreyer & Berkey
Th
LLP has again been selected by US News
and World Report as a “First Tier” law
firm (the highest honor bestowed) for its
construction law and litigation practice.

F r anchise L aw (

continued from page

1)

Fund that Subway franchisees were not

the state. State taxing authorities may

purposes of a workers compensation statute.

ing more aggressive action to tax the

statutory employees of the franchisor for

C O U RT D E CI S I ON U P HOL D I N G
S TATE ’S RI GHT TO TAX OU T- OF S TATE F RAN CHI S ORS
In a closely watched case late last year, KFC

v. Iowa Department of Revenue, the U.S.
Supreme Court refused to grant review of an

Iowa state appeals court decision which

upheld the Iowa Department of Revenue’s
right to impose an income tax on Kentuckybased KFC for royalties that KFC received

from its Iowa franchisees. The Iowa state

appeals court held that it had the authority to

impose Iowa’s state income tax on the reve-

nues which KFC received from its Iowa

franchisees because KFC had an “economic
nexus” to the state.

attempt to rely on this court decision in takrevenues received by out of state franchisors
from franchisees located within the state.

According to the results of a recent 2011
survey of state tax departments by the
publisher BNA, states are currently about
evenly divided as to whether an out-of-

state franchisor’s licensing of a trademark
to an in-state franchisee would be sufficient

to trigger “nexus” that would justify imposi-

tion of taxes upon the franchisor for income
received from such franchisee. Twenty-

one states including New York said it was

generally not sufficient to trigger “nexus.”
But, 15 states including neighboring
Connecticut and New Jersey responded

that the franchisor’s use of intangible

property within their state would be suffi-

The decision was significant because, in the

cient to trigger the “nexus” required for

they could not be subject to such taxes

franchisors from franchisees located within

past, franchisors generally believed that

taxing revenue received by out-of-state

because they were not physically present in

their state.

The FTC’s regulations require that companies selling
business opportunities must give the buyer a written
disclosure document describing the offering before
the buyer signs any agreement or pays any money.
About the author: David T. Azrin is a partner at Gallet Dreyer & Berkey LLP. Mr. Azrin
represents a range of business clients and individuals on employment, trademark, and franchise
law matters. He is the sponsor of the IFA’s franchise business network program in the New York
City area, and he was named last year one of the top 125 franchise attorneys in the country by
Franchise Times magazine. Mr. Azrin teaches an employment law course for small businesses for
the City of New York Business Solutions program. Mr. Azrin can be reached at dta@gdblaw.com.
G a lle t D r e y e r & B e r k e y ,

llp

845 Third Avenue
New York, NY 10022-6601
T el : 212-935-3131 n F ax : 212-935-4514
W ebsite : www.gdblaw.com n Email : info @ gdblaw.com
This newsletter is intended to keep our clients and friends generally informed on legal developments. It is not a substitute for personal legal
advice. This material is Attorney Advertising. Prior results do not guarantee a similar outcome.
For more information or advice on any legal matters, please contact any of our attorneys at 212.935.3131 or by visiting our website at
www.gdblaw.com.
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E state P lanning (

continued from page

1)

Assets that are transferred to a decedent’s
spouse will be subject to estate tax upon the
spouse’s death at their then value.
structured trust that will benefit the tax-

assuming the value of the assets remained

subject the assets remaining in the trust to

a $99,400 New York State Estate Tax. Had

payer’s spouse while she is alive, but not
estate tax upon the surviving spouse’s death.
Residents of states such as New York,
which impose their own estate tax, have an
even greater reason to plan their estates
properly. Take, for example, a couple with

combined assets of $2 million, all of which

are held jointly with a right of survivorship

(for example, a home, their checking and

savings accounts, etc.) Upon the first death,
there would be no estate tax payable since all
of the assets will pass to the survivor by virtue

of the manner in which the assets are owned
— often referred to as a “will substitute.” For
this purpose, New York State follows federal law. Upon the survivor’s death, and

at $2 million, the estate would be subject to
the couple in our example merely changed

the manner in which they owned their
assets from a joint tenancy with a right of

survivorship to a tenancy-in-common (and
assuming the assets did not pass to the sur-

viving spouse at the first death), each would
have had a taxable estate of $1 million. The

combined New York State Estate Tax

would have been zero, a savings of almost

A aron N. Wise
(continued from page 1)

Mr. Wise, who was born in Hartford,
Connecticut, earned his law degree at Bos-

ton College Law School and a Masters of
Law in comparative and foreign law and

taxation at New York University Law

School. He also studied at the University
of Paris Law School, where he earned a

doctoral certificate. Mr. Wise was an avid
tennis player, an accomplished pianist, and

a lover of music, sports, politics, travel, and

the law. He leaves behind his wife Jane,
two sons Haywood and Paul, daughter
Renee, and three grandchildren.

$100,000, for their family. Of course if the

the survivor’s lifetime, each of them would

million, or if the value of the asset increases,

would hold the assets for the benefit of the

federal exemption is allowed to return to $1
the savings would be even larger. If the

couple wanted to make sure that the survivor had the benefit of all the assets during

have created a trust within their will which

survivor and then ultimately either pass the
assets to, or continue to hold the assets for
the benefit of, the couple’s children.

About the author: David N. Milner is a partner at Gallet Dreyer & Berkey LLP. Mr. Milner’s practice focuses on tax law, estate planning,
corporate law, and real estate. Mr. Milner, who is also a certified public accountant, helps clients to structure transactions and develop estate
planning strategies to reduce adverse tax consequences. He regularly speaks before community groups and trade organizations on estate planning
and tax issues. Mr. Milner can be reached at dnm@gdblaw.com.
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Where I n The USA Can P roduct Liability Suits Be Brought
Against My C ompany? A ny where My P roduct Causes Some Damage?
U.S. Supreme C ourt Decides Two I mportant Cases A ddressing These Q uestions
By: Aaron N. Wise, Esq.

T

his past year the

U.S. S upreme C ourt

decided two cases that will

make it more difficult to for plaintiffs to bring lawsuits in

U.S.

state or federal courts against a foreign company that manufac -

tures products abroad which make their way to the

U.S.,

if the foreign

company does not have a store , sales office or employees here in the

U.S.

BACKG R O UND

THE J. MCINTYRE MACHINERY, LTD. CASE

These two cases addressed the situation

This first case was brought by Robert Nica-

where the foreign company has few direct
contacts with a state, other than the fact

that the company’s products ended up
there. In this situation, the question arises
whether it is fair for the company to be

forced to defend a lawsuit in that state given that it has few direct contacts. To answer

this question, the courts have generally followed one of two approaches:

“ ST REA M O F CO M ME R C E .” Under this

pro-consumer approach, a court can exer-

cise jurisdiction over a foreign company if
the foreign company knew or reasonably

should have known that it was placing its

products in the “stream of commerce” so

they might end up in a particular U.S. state.
“ PURP O SEFUL AVA ILME N T.” Under

stro, who alleged he was injured by a
defective metal-shearing machine manu-

factured in the UK by J. McIntyre and sold

in the USA. J. McIntyre sells the machines
throughout the US through a distributor

located outside of New Jersey (Ohio-based)
in which J. McIntyre holds no ownership
or management control.

business and acts toward New Jersey. The

Supreme Court noted: “The British manufacturer had no office in New Jersey; it

neither paid taxes nor owned property

there; and it neither advertised in, nor sent
any employees to, the State. Indeed

after discovery [collection of evidence]

the trial court found that the defendant
[ J. McIntyre] does not have a single contact with New Jersey short of the machine

in question ending up in this state. These

facts may reveal an intent to serve the U.S.

market, but they do not show that J.
McIntyre purposely availed itself of the
New Jersey market.”

The U.S. Supreme Court, the nation’s highest
court, made it clearer that the more pro-business “purposeful availment” approach should be
applied, particularly in product liability cases.

this pro-business approach, a court cannot

The Supreme Court of New Jersey decided

THE GOODY E AR CA S E

ny unless (i) it had taken significant actions

sey for Nicastro’s injuries in New Jersey

teenagers were killed in a bus accident in

exercise jurisdiction over a foreign compa-

targeting business in that state and (ii) the

claims related to the products that it had
directed to that state.

In the two recent decisions, the U.S. Supreme

that J. McIntyre could be sued in New Jer-

This case arose after two North Carolina

because J. McIntyre knew or should have

France when a tire manufactured in Turkey

known or expected that its products would
be sold throughout the USA and could end
up in New Jersey.

Court, the nation’s highest court, made it

The U.S. Supreme Court disagreed. It ruled

ful availment” approach should be applied,

Jersey because J. McIntyre had not suffi-

clearer that the more pro-business “purposeparticularly in product liability cases.

that J. McIntyre could not be sued in New

ciently and purposefully directed its

by a Turkish Goodyear subsidiary malfunc-

tioned. In addition to suing Goodyear USA,
the plaintiff sued three indirect Goodyear

USA subsidiaries: the Turkish one , and a
French and a Luxembourg subsidiary.

The U.S. Supreme Court ruled, unanimously, that the foreign subsidiaries could

G D B L E G A L U PDATE
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The Court held that, for a U.S. court to exercise “general jurisdiction”
over a foreign entity so that it can be sued for essentially any claim, even
if the claim did not arise out of conduct in that state, the foreign entity’s
ties to that State must be so continuous and systematic as to render it at
home in that State.
not be sued in North Carolina. The Court

Carolina, but it conformed to U.S. Depart-

accident took place outside of North Caro-

lacked specific jurisdiction over the Good-

markings required for sale in the USA.

allegedly responsible for it never entered

determined that North Carolina courts
year non-U.S. subsidiaries because the
claim did not arise out of or relate to any

contacts between in the forum State, North
Carolina. The Court also ruled that there
was no general jurisdiction over the Good-

year non-US subsidiaries because none of

them had any “continuous and systematic”
contacts with North Carolina.

The Court held that, for a U.S. court to

exercise “general jurisdiction” over a foreign

entity so that it can be sued for essentially
any claim, even if the claim did not arise

out of conduct in that state, the foreign
entity’s ties to that State must be so con-

tinuous and systematic as to render it at
home in that State.

Here, the Goodyear foreign subsidiaries

were not registered to do business and had
no place of business in North Carolina and

had neither employees nor bank accounts in
North Carolina. They did not design, man-

ufacture or advertise their products in North
Carolina. They did not solicit business in or
sell or ship tires to North Carolina.

The type of tire manufactured by the Turk-

ish subsidiary that allegedly caused the Paris
accident was never distributed in North

ment of Transportation standards and bore

In favor of a finding of jurisdiction, tens of
thousands of tires from the foreign subsidiaries manufactured between 2004-2007
were distributed within North Carolina by

a highly organized distribution network
involving other Goodyear USA subsidiaries or affiliates. The foreign subsidiaries

made no attempt to keep those tires from
reaching North Carolina.

However, the foreign subsidiaries took no
affirmative action to cause their tires to be

shipped to North Carolina. The North Carolina Court of Appeals had stressed that

tires manufactured abroad by the foreign
subsidiaries

reached

North

Carolina

through “the stream of commerce”. Disagreeing,

the

U.S.

Supreme

Court

concluded that that the “stream of com-

merce” analysis is not relevant to “general
personal jurisdiction”. Rather, the flow of a

manufacturer’s products into the forum
State may bolster an affiliation with the

forum State germane to “specific jurisdic-

tion”. The foreign subsidiaries did not have

materially “continuous and systematic”
contacts with North Carolina sufficient for

lina (in France) and the Goodyear tire

North Carolina, there was no basis for
“specific personal jurisdiction.”

RAM I F I CATI ON S O F DECI S I O NS
These two, pro-business decisions will likely cause most U.S. state courts to apply the

more narrow “purposeful availment” theory

of specific personal jurisdiction in product

liability cases involving foreign companies,
rather than the broader “stream of commerce” theory, thereby limiting the ability

of plaintiffs to bring such suits in the U.S.
courts against foreign companies, particu-

larly where the foreign company does not
have any offices or employees here.

If a foreign company is sued in the United
States, one of its first defenses will typically

be that the court has no personal jurisdic-

tion over it — it can’t decide the case. The
“purposeful availment” theory will in many
cases provide the foreign company considerable wiggle room to make cogent

arguments supporting the court’s lack

personal jurisdiction, to attempt to get the
case dismissed, or to settle the case for a
nominal sum.

“general personal jurisdiction”. Since the

About the Author: Aaron N. Wise was a partner at Gallet Dreyer & Berkey, LLP, practicing in the areas of corporate, commercial and contract law,
international law, taxation, sports law, and intellectual property. Mr. Wise had considerable experience in representing foreign companies and individuals doing business in the United States, and he was fluent in several languages. Mr. Wise unexpectedly passed away just prior to publication of this
Newsletter. (See the Memorium on page one of this Newsletter). The firm continues to provide legal representation for foreign companies and individuals doing business in the United States. Inquiries concerning the firm’s international practice can be directed to David N. Milner at dnm@gdblaw.
com, David L. Berkey at dlb@gdblaw.com, Jay L. Hack at jlh@gdblaw.com, and David T. Azrin at dta@gdblaw.com.
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