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When Sponsors Transfer Control of Condominiums to
Unit Owners — A dvice to New Board Members
By: Peter R. Massa, Esq.

M

any condominiums built during the construction boom have
recently transitioned from being controlled by the sponsor
that originally developed and built the condominium to being

controlled by the resident unit owners .

O nce

the sponsor turns over

control of the building to the unit owners , an election is held in which

unit owners can run for the board of man-

The new board must hire competent profes-

affairs. These first new board members

sponsor met all of its obligations under the

agers, which controls the condominium’s

have important responsibilities and make

several important decisions that will chart
the building’s future.

sionals to assist in determining whether the
condominium’s offering plan, and to guide
the board to take appropriate actions where
the sponsor did not meet its obligations.

New law requires employers to give annual
pay notice to all employees starting

January 2012

S

tarting

By: David T. Azrin, Esq.

J anuary 2012, N ew Y ork

employers must give an annual pay

notice to every employee explaining their pay rate and obtain a
signed acknowledgement , between

J anuary 1

year , even if their pay rate has not changed .
employees at the time of hire .

It

and

F ebruary 1

each

also must be given to new

The notice must state: 1) the employee’s

of the notice, the employee can print the

(i.e., hourly, salary, commission), 3) the des-

notice, and the employer keeps a copy of
the notice and acknowledgement. The
notice must be in English and the employ-

ee’s primary language if other than English.
The employer must keep a copy of the
notice and acknowledgment for six years.

had substantial renovations, the new board
should hire an independent engineer or

architect to review the construction and
identify any deficiencies. The board should

carefully examine whether the construction
met the requirements of the building code
and the condominium’s offering plan.

The new board must select a managing

agent and a condominium accountant. The

Continued on page 3
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Getting Your F ree Credit R eport — No Strings Attached
By: Jay L. Hack, Esq.

C

redit reports are used for more than just evaluating new loan
applications .

If

you have a home equit y line of credit , adverse

information in a credit report could affect your line of credit .

Credit reports can also be used for

If you want your free credit report, just go

you can obtain insurance, and even to

one of the three companies, and follow the

employment purposes, to evaluate whether
determine whether you can obtain some

government-issued licenses. To protect
against errors, you should review your credit report periodically. Federal law lets you

easily get a copy for free, no strings attached.
Federal law requires that each national
credit bureau give you a FREE copy of your

credit report once each year. The three
national credit bureaus, Equifax, Experian
and Transunion, have set up an Internet
site to deliver the free credit reports. You do

not have to get “Credit Card Fraud Protec-

tion,” sign up for a monitoring service, or
pay for any other product or service to get
your free report.

to www.annualcreditreport.com, choose
directions. Based on information in your

credit report, they will ask you multiple dif-

fies your identity, you can view, download
and print your credit report. If you find any
errors, follow the credit bureau’s instruc-

tions to dispute the incorrect information.
If you dispute anything in your credit
report, Federal law requires that the credit

bureau follow specific procedures to verify
the accuracy of the information.

ficult security questions to make sure that

There are three national credit bureaus, so

the model of the car I bought two years ago

among them and get a free credit report

you are who you say you are. I was asked

and which bank made me a mortgage loan
five years ago (the correct answer to that
one was “None of the Above”). After you

answer the questions so the company veri-

Federal law lets you
easily get a copy for free,
no strings attached.

you can rotate your Internet requests

every four months. If you request a report
and find an error, you should dispute the

error. When it is corrected, you should

check the other two companies and make
sure they do not have the same error.

When you ask for your free report, the
company will offer to sell you your credit
score, but it is optional. Refusing to buy

your credit score will not affect your ability
to get a free credit report.

About the author: Jay L. Hack is a partner at Gallet Dreyer & Berkey LLP and head of the firm’s banking department. Mr. Hack’s practice focuses
on providing a full-range of legal services to banks and other financial institutions. Mr. Hack can be reached at jlh@gdblaw.com.
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C ompanies Using Sales R epresentatives —
I mportant Issues to C onsider
By: Aaron N. Wise, Esq.

C

ompanies using sales representatives must have a carefully draf ted

I S THE RE P RE S ENTAT I VE A N

written agreement in place with their sales representatives , to

E M P L OY E E OR I NDEP E NDE NT

protect the company from liabilit y and avoid disputes .

The following are a few points to bear in mind in connection with such contracts:
COMMISSIO N, R ATE A ND B A S IS

A DVAN CE S

These terms must be carefully negotiated

If the company plans to allow a sales

should answer such questions as: On which

future commissions, the contract should be

and drafted in the agreement. The agreement
sales does the sales representative earn its
commission and at what point in time? If the

principal has more than one sales representa-

tive for a particular territory, who earns what
commissions on which sales?

representative to receive advances against
very clear that these are advances to be

repaid within a specified time — for example, if earned commissions do not equal
the advances.

N O N-COM P E TI TI ON P ROV I S I ON S
SALES R EPR ESENTAT IV E
ACCEPTING O R DERS
Generally speaking, a company should

avoid allowing its sales representatives to

accept orders for its goods (or services).
Allowing a sales representative to accept
orders can result in legal problems for the

principal, particularly a foreign company.
The company should be the only one to
accept (or decline) orders. Those points

should be clearly specified in the agree-

ment; and the company should, in actual
practice, adhere to them.

Whether such clauses are valid and enforce-

able will depend on the applicable U.S.
state law. In some states, non-competition
clauses on the representative may not be

enforceable at all. In others, including New
York, they are enforceable subject to certain

requirements and limits. Clauses prohibiting the representative’s disclosure/use of

the company’s confidential information
after the agreement ends, and clauses

prohibiting the representative from soliciting customers of the company or the

company’s employees after the contract

ends may, if properly drafted, be enforceable.

CON TRACTOR?
If the representative is an individual, it is
quite possible that he/she will be legally

characterized as the company’s “employee”
for U.S. legal and tax purposes. Simply

writing in the contract that he/she is not
the company’s employee probably will not
do the trick. There are specific rules governing when an individual is or is not the

“employee,” rather than an independent
contractor. If, in fact, the individual should

successfully claim he/she is an employee
and that certain payments should have

been made to him or on his behalf by the

“employer” that were not made, the
“employer” may have serious tax and other
liabilities. Foreign companies may not want
to have any U.S. employees soliciting and

taking orders for good or services on its
behalf within the United States for tax liability reasons as well.

D I S P U TE RE S OL UT I O N
The agreement should address where and

how disputes will be resolved. Often times,
the contract will include an arbitration

clause which will dictate that disputes must
be resolved by private arbitration rather
than be decided by a judge or jury.

Foreign companies may not want to have any U.S. employees soliciting
and taking orders for good or services on its behalf within the United
States for tax liability reasons.
About the author: Aaron N. Wise, a partner at Gallet Dreyer & Berkey, LLP, practices in the areas of corporate, commercial and contract law, international law, taxation, sports law, and intellectual property. He has considerable experience in representing foreign companies and individuals doing
business in the United States, and he is fluent in several languages. Mr. Wise has been a speaker at seminars here in New York and in many foreign
countries concerning doing business in the United States, sports law, and other business law topics. Mr. Wise can be reached at anw@gdblaw.com.
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C ontrol of C ondominiums (

continued from page

1)

If the building was newly constructed or had substantial renovations,
the new board should hire an independent engineer or architect to
review the construction and identify any deficiencies.
managing agent will be responsible for the

managing agent and accountant should

ty with no other assets, and by the time the

board should ensure that the managing

funds by the sponsor and its affiliated man-

longer owns any units in the building. As a

day to day management of the building. The

agent is independent from the sponsor.
Many sponsors install managing agents that

are affiliated with the sponsor. Sometimes,
such managing agents do not always put the
resident unit owners’ best interests first.

The same theory holds true for the condo-

minium’s accountant. Once the first board
takes control, it is important to learn

whether the sponsor spent the condominium’s money properly. An independent

review all expenditures of condominium
aging agent, to ensure the monies were

spent properly on condominium projects
for which the sponsor was responsible.

Once the board has the appropriate information to determine whether there was any

improper conduct by the sponsor, either
by misappropriation of funds or faulty

construction, it should consult an attorney
to review its options for recovery. In many
instances, the sponsor has used a shell enti-

board speaks to an attorney, the sponsor no
result, filing a lawsuit and getting a judg-

ment against the sponsor may not result in
the board seeing any money. We have found

that in disputes with sponsors, typically the
best method is to try to negotiate with the

sponsor and, where necessary and appro-

priate, to bring complaints to governmental
agencies, such as the New York State Attor-

ney General and the Department of
Housing Preservation and Development.

About the author: Peter R. Massa is an associate at Gallet Dreyer & Berkey LLP. His practice focuses on real estate law, corporate law, and cooperative and condominium law. He handles real estate transactions, commercial leasing matters, cooperative and condominium governance issues, and
commercial mortgage transactions. Mr. Massa can be reached at prm@gdblaw.com.

A nnual Pay Notice
(continued from page 1)

If an employer wants to reduce an employ-

by the payment, gross pay, deductions and

The Department of Labor can impose pen-

the employer must give the employee at

and phone number. This information can be

can sue for violations.

ee’s pay rate during the course of the year,
least seven days advance written notice and
obtain a signed acknowledgment before
making the change. No advance notice is
required before increasing pay.

The new law requires that every pay stub

must include detailed information including
the employee’s name, the employee’s pay

rate, how the employee is paid (i.e., hourly,
salary, commission), regular and overtime
hours worked (if paid hourly), dates covered

allowances, and employer’s name, address

provided electronically instead of in writing,

alties for non-compliance, and employees

as long as the employee can print it out and
the employer keeps a copy.

Further details and forms can be found on the
Department of Labor website, at: http://www.
labor.ny.gov/workerprotection/laborstandards/
workprot/lshmpg.shtm.

About the author: David T. Azrin is a partner at Gallet Dreyer & Berkey LLP. Mr. Azrin represents a range of business clients and individuals on
employment, trademark, and franchise law matters. He was recently named a “Legal Eagle” by Franchise Times Magazine, as one of the top 125
franchise attorneys in the country. Mr. Azrin can be reached at dta@gdblaw.com.
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C ooper atives R efinancing Their Mortgages — K ey Issues to
C onsider C oncerning Bank C ommitment Letters
By: Marc J. Luxemburg, Esq.

W

ith interest rates at their current low levels , many coopera tives

have

been

looking

into

refinancing

their

the loan (and charge a prepayment penalty) instead of using them to repair the

existing

mortgage , even if it has several years to run and there is still

a prepayment penalt y to be paid .

T he

building, leaving the cooperative with a

damaged building and no insurance pro-

reduction in rates may well make it

economically beneficial to refinance at this time .

not escrow them at all — in the event of a

sive application, and after some due

n

n

needs to either have such financing

changed so that the deposit is refundable

allowed up to a cap, or have the bank

unless the cooperative willfully defaults

offer such financing on terms to be agreed

under the commitment.

bank? Commitments typically require

such escrows that may also include insurance premiums, and water and sewer

charges. This will tie up hundreds of thou-

sands of dollars of operating funds with

	Is secondary financing prohibited? This

is often the case, and the cooperative

the good faith deposit. This should be

estate tax or other payments with the

signed is negotiable.

It is very difficult to negotiate the terms of
the final mortgage documents once the
commitment has been signed.

loan does not close the bank gets to keep

	Is the cooperative required to escrow real

limit on the size the contract that can be

may be negotiable.

locked in. It is very difficult to negotiate the

n

to any repair or Local Law 11 work. The

the required deposit and the interest rate

commitment is signed, the cooperative is

Many commitments provide that if the

This adds unnecessary time and expense

often at low interest rates. The amount of

before the commitment is signed. Once the

	
Is the good faith deposit refundable?

without getting consent from the bank.

reserve funds be deposited with them —

or modified by negotiation with the bank

n

signing any contract in excess of $50,000

	How much of a reserve fund is the coop-

Banks are now asking that substantial

erative, and these terms may be eliminated

cooperative’s attorney may negotiate include:

uments will prohibit the cooperative from

erative required to maintain at the bank?

many terms that can be harmful to the coop-

Some of the more significant issues that the

bank’s consent? Often the mortgage doc-

may be reduced or eliminated.

It is very important to send the commitment

	Is there a limit on contracts that can be

signed by the cooperative without the

loan if the bank so elects. This obligation

will be issued.

the commitment has been signed.

n

default they can be used to pay down the

diligence a proposed commitment letter

terms of the final mortgage documents once

funds needs to be negotiated.

no interest being paid, and the bank does

The bank will require the filing of an exten-

letter to your attorney, because it contains

ceeds to pay for repairs. The use of these

in the commitment.
n

	What happens to insurance proceeds in

the event of damage to the building?
Most mortgage documents provide that
use of insurance proceeds in the event of

damage to the building is within the dis-

cretion of the bank, and the bank has the
right to use such proceeds to pay down

n

	Is the bank’s consent required for amend-

ing the terms of the proprietary lease,
combining apartments or other alterations, or for entering into any commercial
leases or licenses?

There are many other clauses that can be

detrimental to the cooperative that can be
improved or eliminated by negotiation. The

legal fees incurred in negotiating the terms
of the commitment are the most important
fees in the transaction. While this may

add to the overall cost of the closing, it is
money well spent.

About the author: Marc J. Luxemburg is a partner at Gallet Dreyer & Berkey LLP. His practice focuses on real estate transactions, cooperative and condominium law, and real estate litigation. Mr. Luxemburg represents numerous buildings and sponsors in the New York City area. He is the President of
the Council of New York Cooperatives and Condominiums, a non-profit membership organization with more than 2300 cooperative and condominium
members, which provides educational activities and monitors legislation which affect its members. He has taught numerous seminars on the legal aspects
of operating cooperatives and on the role of the Board of Directors. Mr. Luxemburg can be reached at mjlh@gdblaw.com.
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This newsletter is intended to keep our clients and friends generally informed on legal developments. It is not a substitute for personal legal advice.
This material is Attorney Advertising. Prior results do not guarantee a similar outcome.
For more information or advice on any legal matters, please contact any of our attorneys at 212.935.3131 or by visiting our website at www.gdblaw.com.

